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PRIVILEGES OF THE FLOOR

Mr. REID. Mr. President, I ask unan-
imous consent that Joe Mahoney, a fel-
low in Senator BINGAMAN’s office, be
granted the privilege of the floor dur-
ing consideration of today’s bill.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. HARKIN. Mr. President, I ask
unanimous consent that Marissa Wizig
of my staff be granted floor privileges
for the duration of today’s session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

———

WHISTLEBLOWER PROTECTION
ENHANCEMENT ACT OF 2012

Ms. STABENOW. Mr. President, I ask
unanimous consent that the Senate
proceed to the consideration of Cal-
endar No. 358, S. 743.

The PRESIDING OFFICER. The
clerk will report the bill by title.

The assistant legislative clerk read
as follows:

A Dbill (S. 743) to amend chapter 23 of title
5, United States Code, to clarify the disclo-
sures of information protected from prohib-
ited personnel practices, require a statement
in nondisclosure policies, forms, and agree-
ments that such policies, forms, and agree-
ments conform with certain disclosure pro-
tections, provide certain authority for the
special counsel, and for other purposes.

There being no objection, the Senate
proceeded to consider the bill, which
had been reported from the Committee
on Homeland Security and Govern-
mental Affairs, with amendments, as
follows:

[Omit the parts printed in boldface
brackets and insert the part printed in
italic]

S. 743

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the ““Whistle-
blower Protection Enhancement Act of
[2011] 2012>.

TITLE I—PROTECTION OF CERTAIN DIS-
CLOSURES OF INFORMATION BY FED-
ERAL EMPLOYEES

SEC. 101. CLARIFICATION OF DISCLOSURES COV-

ERED.

(a) IN GENERAL.—Section 2302(b)(8) of title
5, United States Code, is amended—

(1) in subparagraph (A)(i), by striking “a
violation” and inserting ‘‘any violation’’;
and

(2) in subparagraph (B)(i), by striking ‘“a
violation’” and inserting ‘‘any violation
(other than a violation of this section)”’.

(b) PROHIBITED PERSONNEL PRACTICES
UNDER SECTION 2302(b)(9).—

(1) TECHNICAL AND CONFORMING AMEND-
MENTS.—Title 5, United States Code, is
amended in subsections (a)(3), (b)(4)(A), and
(b)(4)(B)(i) of section 1214, in subsections (a),
(e)(1), and (i) of section 1221, and in sub-
section (a)(2)(C)(i) of section 2302, by insert-
ing ‘“‘or section 2302(b)(9) (A)({), (B), (C), or
(D)” after ‘‘section 2302(b)(8)” or ‘‘(b)(8)”
each place it appears.

(2) OTHER REFERENCES.—(A) Title 5, United
States Code, is amended in subsection
(b)(4)(B)(i) of section 1214 and in subsection
(e)(1) of section 1221, by inserting ‘‘or pro-
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tected activity” after ‘‘disclosure’” each
place it appears.

(B) Section 2302(b)(9) of title 5, United
States Code, is amended—

(i) by striking subparagraph (A) and insert-
ing the following:

‘“(A) the exercise of any appeal, complaint,
or grievance right granted by any law, rule,
or regulation—

‘(i) with regard to remedying a violation
of paragraph (8); or

‘“(ii) other than with regard to remedying a
violation of paragraph (8) [any other law,
rule, or regulation];”’; and

(ii) in subparagraph (B), by inserting ‘(i)
or (ii)”’ after ‘‘subparagraph (A)”.

(C) Section 2302 of title 5, United States
Code, is amended by adding at the end the
following:

“(f)(1) A disclosure shall not be excluded
from subsection (b)(8) because—

‘“(A) the disclosure was made to a person,
including a supervisor, who participated in
an activity that the employee or applicant
reasonably believed to be covered by sub-
section (b)(8)(A)(i);

‘(B) the disclosure revealed information
that had been previously disclosed;

‘“(C) of the employee’s or applicant’s mo-
tive for making the disclosure;

‘(D) the disclosure was not made in writ-
ing;

‘“(E) the disclosure was made while the em-
ployee was off duty; or

‘“(F) of the amount of time which has
passed since the occurrence of the events de-
scribed in the disclosure.

‘“(2) If a disclosure is made during the nor-
mal course of duties of an employee, the dis-
closure shall not be excluded from sub-
section (b)(8) if any employee who has au-
thority to take, direct others to take, rec-
ommend, or approve any personnel action
with respect to the employee making the dis-
closure, took, failed to take, or threatened
to take or fail to take a personnel action
with respect to that employee in reprisal for
the disclosure.”.

SEC. 102. DEFINITIONAL AMENDMENTS.

Section 2302(a)(2) of title 5, United States
Code, is amended—

(1) in subparagraph (B)(ii),
‘“‘and’” at the end;

(2) in subparagraph (C)(iii), by striking the
period at the end and inserting ‘‘; and’’; and

(3) by adding at the end the following:

‘(D) ‘disclosure’ means a formal or infor-
mal communication or transmission, but
does not include a communication con-
cerning policy decisions that lawfully exer-
cise discretionary authority unless the em-
ployee or applicant providing the disclosure
reasonably believes that the disclosure evi-
dences—

‘(i) any violation of any law, rule, or
regulationl[, and occurs during the conscien-
tious carrying out of official duties]; or

‘(i) gross mismanagement, a gross waste
of funds, an abuse of authority, or a substan-
tial and specific danger to public health or
safety.”.

SEC. 103. REBUTTABLE PRESUMPTION.

Section 2302(b) of title 5, United States
Code, is amended by amending the matter
following paragraph (12) to read as follows:
“This subsection shall not be construed to
authorize the withholding of information
from Congress or the taking of any personnel
action against an employee who discloses in-
formation to Congress. For purposes of para-
graph (8), (i) any presumption relating to the
performance of a duty by an employee whose
conduct is the subject of a disclosure as de-
fined under subsection (a)(2)(D) may be re-
butted by substantial evidence, and (ii)[. For
purposes of paragraph (8),] a determination
as to whether an employee or applicant rea-
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sonably believes that such employee or ap-
plicant has disclosed information that evi-
dences any violation of law, rule, regulation,
gross mismanagement, a gross waste of
funds, an abuse of authority, or a substantial
and specific danger to public health or safety
shall be made by determining whether a dis-
interested observer with knowledge of the es-
sential facts known to and readily ascertain-
able by the employee or applicant could rea-
sonably conclude that the actions of the
Government evidence such violations, mis-
management, waste, abuse, or danger.”.

SEC. 104. PERSONNEL ACTIONS AND PROHIBITED

PERSONNEL PRACTICES.

(a) PERSONNEL ACTION.—Section
2302(a)(2)(A) of title 5, United States Code, is
amended—

(1) in clause (x), by striking ‘“‘and” after
the semicolon; and

(2) by redesignating clause (xi) as clause
(xii) and inserting after clause (x) the fol-
lowing:

‘“‘(xi) the implementation or enforcement
of any nondisclosure policy, form, or agree-
ment; and”.

(b) PROHIBITED PERSONNEL PRACTICE.—

(1) IN GENERAL.—Section 2302(b) of title 5,
United States Code, is amended—

(A) in paragraph (11), by striking ‘“‘or” at
the end;

(B) in paragraph (12), by striking the pe-
riod and inserting ‘‘; or’’; and

(C) by inserting after paragraph (12) the
following:

[“(13) implement or enforce any nondisclo-
sure policy, form, or agreement, if such pol-
icy, form, or agreement does not contain the
following statement: ‘These provisions are
consistent with and do not supersede, con-
flict with, or otherwise alter the employee
obligations, rights, or liabilities created by
Executive Order 13526 (756 Fed. Reg. 707; relat-
ing to classified national security informa-
tion), or any successor thereto; Executive
Order 12968 (60 Fed. Reg. 40245; relating to ac-
cess to classified information), or any suc-
cessor thereto; section 7211 of title 5, United
States Code (governing disclosures to Con-
gress); section 1034 of title 10, United States
Code (governing disclosure to Congress by
members of the military); section 2302(b)(8)
of title 5, United States Code (governing dis-
closures of illegality, waste, fraud, abuse, or
public health or safety threats); the Intel-
ligence Identities Protection Act of 1982 (50
U.S.C. 421 et seq.) (governing disclosures that
could expose confidential Government
agents); and the statutes which protect
against disclosures that could compromise
national security, including sections 641, 793,
794, 798, and 952 of title 18, United States
Code, and section 4(b) of the Subversive Ac-
tivities Control Act of 1950 (50 U.S.C. 783(b)).
The definitions, requirements, obligations,
rights, sanctions, and liabilities created by
such Executive order and such statutory pro-
visions are incorporated into this agreement
and are controlling.’”’.

[(2) NONDISCLOSURE POLICY, FORM, OR
AGREEMENT IN EFFECT BEFORE THE DATE OF
ENACTMENT.—A nondisclosure policy, form,
or agreement that was in effect before the
date of enactment of this Act, but that does
not contain the statement required under
section 2302(b)(13) of title 5, United States
Code, (as added by this Act) for implementa-
tion or enforcement—

[(A) may be enforced with regard to a cur-
rent employee if the agency gives such em-
ployee notice of the statement; and

[(B) may continue to be enforced after the
effective date of this Act with regard to a
former employee if the agency posts notice
of the statement on the agency website for
the 1l-year period following that effective
date.l
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